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Summary of Submissions  

1. The existence of a marriage relationship is central to enlivening the principles of 
Yerkey v Jones, as affirmed in Garcia. 

2. Ms Low was not a volunteer for the purposes of the transaction.  
3. Ms Low’s decision to enter into the guarantee and mortgage was not the result of 

undue influence.   
4. There was no need for Ms Low to safeguard the transaction by obtaining 

independent legal advice.  
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1. The existence of a marriage relationship is central to enlivening the principles of 

Yerkey v Jones, as affirmed in Garcia.  

 

1.1. A relationship of trust and confidence between husband and wife must exist to 

enliven the application of the principles in Yerkey v Jones. 

• Yerkey v Jones [1939] HCA 3. 

1.1.1. This proposition has been evidenced by the decision in Garcia. 

• Garcia v National Australia Bank Limited [1998] HCA 48, [21]. 

1.1.2. While there is scope for these principles to extend to trust and confidence in 

other relationships, there has not yet been definitive judicial authority to that 

effect.  

• Garcia v National Australia Bank Limited [1998] HCA 48, [22]. 

• Permanent Mortgages Pty Ltd v Vandenbergh and Another [2010] WASC 

10 [60]. 

• Royal Bank of Scotland v Etridge (No 2) [2001] UKHL 44. 

1.1.3. Since Ms Low and Dr Dor are not married, the principles of Yerkey v Jones 

do not apply.  

 

2. Ms Low was not a volunteer for the purposes of the transaction. 

2.1. Ms Low was a person who obtained benefit, financial or otherwise, from the 

transaction for which she was guarantor. 

• Garcia v National Australia Bank Limited [1998] HCA 48, [31]. 

2.1.1. Her willingness and ability to make decisions as director of Fertility Solutions 

distinguishes her from the appellant in Garcia. 

• Garcia v National Australia Bank Limited [1998] HCA 48, [43]. 

2.2. Ms Low had a direct and immediate interest in her and Dr Dor’s financial stability, 

which is evidenced by her director position with Fertility Solutions. 

• Cranfield Pty Ltd v Commonwealth Bank [1998] VSC 140, [104]. 

• State Bank of New South Wales Ltd v Chia [2000] NSWLR 587, [169].  

2.2.1. Ms Low thus had an “active and substantial interest” in the conduct and 

fortunes of the company, and is not a volunteer. 

• State Bank of New South Wales Ltd v Chia [2000] NSWLR 587, [169].  
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3. Ms Low’s decision to enter into the guarantee and mortgage was not the result of 

actual undue influence. 

3.1. Ms Low brought a free mind and will to her decision to guarantee Dr Dor’s debts.  

• Garcia v National Australia Bank Limited [1998] HCA 48, [23]. 

3.1.1. Ms Low was not in a position of vulnerability that gave rise to actual undue 

influence. 

• Johnson v Buttress [1936] 56 CLR 113 [136]. 

3.1.2. The will of Ms Low was not overborne by Dr Dor in a manner that gave rise 

to actual undue influence. 

• Garcia v National Australia Bank Limited [1998] HCA 48, [23]. 

• Johnson v Buttress [1936] 56 CLR 113 [138]. 

 

4. There was no need for Ms Low to safeguard the transaction by obtaining 

independent legal advice. 

4.1. There is no actual undue influence which Ms Low must be relieved from through the 
obtaining of independent legal advice.  

• Garcia v National Australia Bank Limited [1998] HCA 48, [25]. 

• Yerkey v Jones [1939] HCA 3, 684. 
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